2013 Starting and Liquidating a Business

Table of Contents

Starting @ BUSINESS........ccccueiiiiiiiiierrr e 1
U] g ToTTS TN o = o R 2
EXECULIVE SUMMAIY ..o 2
Employer Identification NUMDbDEr ... 3
EMPIOYEES. ... 6
Business Vs. HODDY ... 7
For Profit Presumption ... 8
Postponing Determination ...........c..uuiiiiiiiiii e 8
Relevant FaCtors ... 9
Manner of Carrying on the ACHIVItY ... 10
Expertise of the Taxpayer Or AdVISOIS..........uiiiiiiieiiiciiceec e 13
Time and Effort Expended in the ACtiVity...........oevviiiiiiiiiiiiies 14
Expectation That Assets Appreciate...... .o, 15
Success in Carrying on Other ACtiVities ..., 15
History Of INCOME OF LOSSES .......uuiiiiiiiiiiiiiee et 16
Amount of Occasional Profits ................euuueiiiiiiiiii e 19
Financial Status Of the TaXPayYer........... e 20
Elements of Personal Pleasure or Recreation............ccoooiiiiiiiiiiiiiiiiiee e, 21
Reporting Hobby Income and EXPENSES..........uviiiiiiiiiiiici et 23
[T 117 T L= R 23
Partnerships ..o 24

S COrporations........ccoi i 24
TrUSES OF ESTAtES ..ooeeeeiiiiiieeeee ettt n e enesnnsennennnrnnnes 25
BUSINESS STIUCUIE ...ttt s s r e e s s e ne s e nsennnsnmnnnnns 27
SOlE ProPriEtOrSNIPS ...uueeee e 28
AQVANTAGES. ..o e e e 28
1T To V=T ] =T = 28
L= 1T 6] a1 o1 29
F a0 Y= T ] =T = 3SR 29
1T To V=T ] =T = 29

L2 O] oo =1 1) = 30
F o Y= T ] =T = TSP 30
DISAAVANTAGES ... iiieee e e e e e 31

SR OT0]4 o o] = 110] o 1= TR UR TR 31
F a0 Y= T o] =T =3RS 31
DiSAAVANTAGES ..o ittt e e 32
Limited Liability COMPANIES.........uuiiiiiiiiiiiiiieiieeiiieiiiiiiee bbb arraaraaaaaaaaaaae 33
QI QO3 F= TS o= 11T o 33
AQVANTAGES. ..ot e e 34
1T To V=T ] =T = 34
Financing the BUSINESS. ... s s s s s e s sn s s e e s e s mmm s s s s e e e e nmmnan 35

© 2013 NATP v



2013 Starting and Liquidating a Business

SEAM-UP COSES e ——— 35
OrganizationNal COSES .......oeiiiiiiiiie e 37
TYPES Of FINANCING ... 38
EQUity FINGNCING ... 39
Debt FINANCING ..ceiiiiiiiee e e e e e e e e e e e e e e e e 41
Lease VS. PUrChase..........cooiiiiiiiiiiiiiiiiii s 47
Ut =TT T 47
F a0 Y= T ] =T = TSRS 47
ST To V=T g =T = 48
IS =TT 48
F a0 Y= T ] =T =3P 48
DISAAVANTAGES .....coi ittt e e 48
VERNICIES ... 49
Standard Mileage Rate............oooo i 49
ACHUAI EXPENSES ...ttt s 49
[T LI o] 0= o 55
SECHON 17 e 56
BONUS DEPreciation ........ccouuiiiii e 57

LR T =T = 1 o = T 61
1070 a1 To] o TN =T 4 0 0 R 62
ComMPENSALION ... 62
Highly Compensated EMPIOYEE .........coooiiiiiiiiiii e 63
Leased EMPIOYEE.........u e 63
Y221 11 o PSR 64
S P e e e e e e e e e e e ——————eaaeeaeaa e ——————aaaaeeeaaanrraraeeaans 64
Establishing the Plan ... e e eeaeens 65
Operating the Plan...........eeee e 66
SIMPLE IRAS ...ttt e e e e e e et e e e e e e e e e s e eeaaaeeeeennnnrnnees 71
Establishing the Plan ... e e eeaeens 72
Operating the Plan...........eeeee e 73
L0 I T e = o USSR 77
Types Of 401(K) PIANS........ooeiiiiiieieiieiiieeiieetteeieeeie e abraaseaaaeraereaaesnaannnnnanes 78
Establishing the Plan ... 79
Operating the Plan............. e 80
Reporting DEAUCTION. ... e e e e e e e 97
(70T aa] oT=T ¢ T<To] o [T URRUPTRPP 99
REVIEW QUESTIONS ... e e e e e e e e e e e e e e e 101
REVIEW ANSWETS ...t 107
Liquidating @ BUSINESS ........cciiiiiiimmiireiiinnisss s annnees 113
Corporate Liquidations.........ceeeeeemmmmmemmememeeeceeceeeceeeceence s s nssn s snn s s ssnsssnsssnsssnnssnnnen 115
What Does Liquidation Mean? ... 115
A Plan of LiQuidation ... 116
e 4 g T 2 117
TaX CONSEQUENCES ....ccoeeieieee e, 121

vi © 2013 NATP



2013 Starting and Liquidating a Business

C Corporation ......ccoee e 121

S COMPOratioN ... 121
Property Subject to a Liability ..............ccooo 122
Loss Limitations.......coooeeiiiei i, 123
Tax Considerations on the Disposition of Assets ... 124
Closing the Corporation Because of Financial Hardship.................ccccccn 128
Tax Consequences — Shareholder ..., 130
Character Of GaiN OF LOSS ...ccviiiiiiiiiiiiiiiie et e e ee e e e e e e e 131
Ordinary Distribution Rules Do Not ApplY .....ccovvviviiiiiiiiieeeeeeeeee 135
Basis of Property RECEIVEA ............uuiiiiiiiiiiiiie e 136
Deducting Suspended Pass-through LOSSES .......ccccoeveiiiiiiiiiiie, 136
INStallMmeNnt SaIES ..o 137
Sale before Plan of Liquidation.....................c 137
Sale after Plan of Liquidation....................cc 138

10 1Y7=T o (o] YOO P PP PPPPPPPPPPPRN 139
Reporting REQUIFEMENTS ..o oo e e s 139
Plan of Liquidation ..., 139
BUIK SAIES ACE ...t e e e e e e e e s e e e e e e e aanns 140
FOIM 8594 ...t a e e e e e e e e e e e e 140
Adverse Interests and Cost Segregation Considerations..............cccccceveeeiiiiiiinnee. 141
FOrm 1099-DIV ... ..ttt e e e e e e e e e s e naaeeeeeeeeeaanns 143
Final Form 1120 0r 1120S ... .. e 145
Corporation EXAMPIES...... ... e 147
C Corporation ......ccoe e 147

S COrPoration ......cccee e 175
Post-Liquidation ISSUES .......cccoiiiiiiiii e e e e 188
Tax Clearance and Formal DisSOIUtiON ..........covvviiiiiiiiiiiiiiiiieiieeieeeieeeeeeeeevveeeeeeees 188
Post-Liquidation ISSUES .....cccoieiiieeei e 189
Liquidating DistribULIONS .......uuiiiieii e e e 189
Post-liquidation EXPENSES ......cooovveiiiii i, 189
(7= 1S PSS 190

[ =Lo 1S3 o [ Te F= 11 To] o W Vi oo o 1 = 0 191
Bad Debts.....ccooii 192
Partnership Termination............cooooo oo 197
INErOAUCHION....c.ccc e 197
When Does a Partnership Terminate ..........coooouciiiiiii e 197
§708(a) General rule ... 197
Partnership MEIGEIS .........oui e 200
Partnership DIVISIONS .......cuuuuiiii et e e e e e e e e e e e eeeeanaas 201
Estate Continues as Partner ... 201
Technical Termination ... 202
What Constitutes a Sale or EXChange.........coooevviiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeee e 203
New Partnership Formed.............oooo 204
Book Capital ACCOUNTS .......coooeiiiiiiiii 205

© 2013 NATP Vi



2013 Starting and Liquidating a Business

SUSPENAEd LOSSES .....ccceeiieeeeeeee e 205
Installment Sale RECEIVADIES ........... e s 205
Retirement PIanS ....... ... e 205
Transfers DY Gift.......ooeee e 205
Abandonment of a Partnership Interest..............oooori e 206
LA e 1 T 1 o 207
HOIAING PEIIOT......ciiiiiiie et e e e e e e e e 208
Depreciation at the Partnership Level ... 209
Form 1065 and Schedule K-1 Reporting.........cooovviviiiiiiiiiiieeeeeeeeeeeeeeeeee, 209
Due Date of Final Tax RetUrN ... ...oooiiiiiie e eeeeneees 210
Partner’s Basis in Partnership INterest ..o 210
OULSIAE BASIS ...ceee e 210
Partner’s Distributive Share............ooo i 211
Pre-contribution Gain OF LOSS.....ccuiiiiiiiiiiiiiiiee et 212
HOt ASSEES . 213
Distributions of Property to the Partners ...............oeeiviiiiiiiiiiiiiieiiiiieeeevevvvesvvvevveerenenneens 214
Gain or Loss at the Partner LEVEL............ueeuei s 216
= R A | (oo T o 217
Disproportionate DisStribUtiONS ..........oiiiiriiiiei e 220
Steps for Determining Disproportionate Distributions..............ccccvviiiiieiiiiiiiiiieenne. 220
Unrealized ReCeIVADIES...........uuuiiiiiiiii e 222
Depreciation for the Partner ...........ooovvviiiiiiiiiiieieeeeeeeeeeeeeeeee e 227
Depreciation RECAPIUNE......coe i ittt eeeeeesennnennees 228
[ ] (o 1 Yo TN == T Yo IS 228
Installment Obligations of the Partnership............ccoooeii e 229
Sale of Distributed Property ..........uuuuuuiiiiiiiiiiiiii e 229
Distributions of Property Subject to Liabilities ..............cccccoiiiiiiiiie, 230
Partner’s Basis for Distributed Property ... 230
Partnership Liquidation EXample.........coooeeiiiioiii e e e 232
ReVIEW QUESTHIONS ....ccoeiiieieeeeeee e 245
REVIEW ANSWETS ...t 251
2N o o 1= L | G 259
g o =) G STt 263

viii

© 2013 NATP



